INTRODUCTION
In organizing a symposium on norms and corporate law, one makes an implicit claim that the concept of norms is significant to our understanding of corporate law and the problems corporate law is meant to address. Unsurprisingly, the main organizers of this Symposium, Professors Rock and Wachter, advance the thesis that firms are largely governed by norms, and not by law. ' I am more skeptical about the relevance of norms to corporate law. Partly, my skepticism is related to the very concept of norms as used in the "law and norms" literature. Most contributors to that literature have their own (often itself ambiguous) definition of "norms," and many bemoan the fact that no agreed-upon definition of the term exists.
2 For example, Robert Ellickson, one of the norms pioneers, defines norms as rules that emanate from social forces, distinguishing them from personal ethics (internalized rules), contracts (rules imposed by second-party controllers), rules imposed by organizations, and laws (rules imposed by governments).' Eric Posner, in a contribution to an earlier symposium on norms, defines norms as rules that distinguish "desirable and undesirable behavior" and give "a third party the authority to punish a person who engages in the undesirable behavior." 4 1699 (1996) ("The concept of a 'norm' is slippery, and scholars use it in different ways.").
ROBERT C. ELLICKSON, ORDER WrrIHOuT LAw: How NEIGHBORS SETTLE
DIsPUTES 125-27 (1991). 4 Posner, supra note 2, at 1699. 5 McAdams, supra note 2, at 340.
internalization by a large group of people is a necessary prerequisite for a norm.6 Richard Posner and Eric Rasmusen regard as norms any social rule "that does not depend on government for either promulgation or enforcement." 7 Striking a similar vein, Ed Rock and Mike Wachter, in their invitation for and contribution to this Symposium, explain that norms mean "nonlegally enforceable rules and standards."s For Mel Eisenberg, norms include any behavioral patterns, regardless of whether they entail a sense of obligation and regardless of whether they are self-consciously adhered to. 9 Since there appears to be no norm for the definition of "norms," the "norms" terminology does not add much conceptual clarity. Possibly, "law and normers" would be better off byjettisoning the term "norm" and instead using a set of different terms.' 0 (The persistence of the "norms" terminology despite its conceptual ambiguity, however, suggests that "law and normers" obtain reputational or psychic benefits from participating in a "law and norms" movement.) In this respect, Rock and Wachter deserve applause for using the precise (if inelegant) acronym of NLERS to denote their concept of norms."
My skepticism about the relevance of norms to corporate law, however, extends beyond the conceptual ambiguity of the term. Even well-defined renditions of the norms concept suffer from one of two shortcomings. In their wider definitions, "norms" include phenomena that are so heterogeneous that the term "norms" does not add a useful conceptual tool to their analysis. In particular, many of these wider definitions encompass socially created or enforced incentives as well as market-created structures that have long been analyzed in the traditional economics literature. In the narrower definitions, by contrast, norms tend to be only of limited significance for corporate governance.
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Let me qualify my latter argument by stressing that it is contextspecific. It is confined to the significance of norms in the "internal affairs" of a public corporation-that is, to the relationship between shareholders and managers-in the present-day United States. "Norms" may well be important in other contexts, such as property disputes in Shasta County,' 2 labor relations,' 3 safe sex education,' 4 or economic transitions, '5 to corporate law in other countries," or even to relations within closely held companies in the United States. But for an understanding of the internal affairs of present-day, U.S. public companies, norms have only a limited significance.
In Part I of this Article, I present a working definition of norms and sketch the role of law in the corporate structure. My definition of norms encompasses rules, other than legal duties, that are regularly followed due to either an external "punitive" sanction administered by a third party or a related internalized sense of obligation. Corporate law regulates the internal affairs of a corporation primarily by establishing a system of powers and only to a lesser extent by creating a system of duties. Necessarily, therefore, nonlegal factors (including, possibly, norms) affect how these powers are exercised.
Part II presents a framework for analyzing the role of norms in corporate governance. The principal structural aim of corporate law is the effective regulation of centralized management.
Since centralized management is easily established-by giving a board of directors broad powers to act-the main focus of corporate governance is to establish an incentive structure bearing on corporate managers that assures that managers act in the interest of shareholders. In Part H, I identify six categories of this incentive scheme. The first three categories of incentives-compensationrelated, job-preservation-related, and liability-regime-related--derive from the powers and rights established by corporate law. The latter three categories of incentives-future-employment-related, socialstatus-related, and internalized-are external to corporate law. Norms potentially affect incentives in four of these categories: compensation, job preservation, social status, and internalized incentives.
Part III considers the significance of norms for compensation and job-preservation-related incentives.
With respect to executive compensation, I conclude that although its structure is principally driven by economic and regulatory factors, norms may have a limited influence. With respect to director replacement, however, norms play no material role.
Part 1V examines the relation between norms and social-statusrelated and internalized incentives. Although norms may well be significant to social-status-related incentives, these incentives do not have a substantial impact on managerial agency costs. With respect to internalized incentives, I suggest that the key factor is the economic process of managerial selection, which results in the promotion of managers who have internalized beneficial norms, rather than the existence of norms that are specifically managerial.
I. NoRMs AND LAW

A. Norms
The plethora of definitions of "norms" is troubling in several respects. To begin with, it is obviously difficult to discuss a concept if that concept has no well-defined content. Moreover, the definitions of "norms" exhibit an imperialistic trend, having expanded over time from a relatively narrow set to include virtually everything other than law. Evidencing this expansion, for example, Mel Eisenberg has recently defined social norms to encompass "all rules and regularities concerning human conduct, other than legal rules and organizational rules.' 7 Perhaps the most problematic aspect of the definitions of "norms," however, is that the wider definitions include under the norms umbrella dissimilar incentive structures, some of which are well-defined and analyzed outside the "law and norms" literature. Under many of these wider definitions, any type of rule ("you shall. .. " or "you shall not. .. ") governing how to conduct oneself, which is regularly followed by at least a relevant subset of actors and which is not a command of law, is a norm. This set, however, includes rules that are followed because they are internalized and rules that are followed because of external (nonlegal) sanctions (with sanctions referring to both a negative sanction-punishment-and a positive one-reward). It includes rules that are enforced by second-party sanctions (that is, sanctions administered by the party who suffers from the rules violation) and rules that are enforced by third-party sanctions (that is, sanctions administered by a person other than the party who suffers from the rules violation). And it includes rules in which enforcement is motivated by self-protection and rules in which enforcement is intended to punish the rule-violator (or reward the rule-abider).
For example, a small-town grocery store may not sell low-quality produce because the owner takes pride in the quality of the food she sells (internalized rule) or because her customers would buy fewer goods (external sanction). In the latter case, the owner may fear that customers who bought low-quality produce will take their business to another store (second-party enforced) or tell their friends, who will then take their business to another store (third-party enforced). Customers who take their business to a different store may do so because they want to avoid buying low-quality produce in the future (self-protective enforcement) or out of resentment for how their friends were treated when they last bought produce at that store (punitive enforcement).
I regard these distinctions as important because second-party and third-party self-protective enforcement are primarily economic in character.' Such enforcement can be, and long has been, analyzed using traditional economic tools and neither requires nor benefits from being lumped under the heading of "norms." 9 is Even punitive second-party enforcement can be part of an economically motivated reputational strategy.
Iq For economic analysis of the concept of reputation, which is related to self- For purposes of this Article, I therefore define "norms" to include only rules of conduct, other than legal commands, that are regularly followed and that are sanctioned by punitive third-party enforcement, as well as internalized rules that correspond to such third-partyenforced rules. This definition includes most incentive structures that are not economic or legal in character. And even though it lumps together two distinct enforcement mechanisms, internalized rules and punitive third-party-enforced rules with the same content are arguably mutually reinforcing to such a high degree that separating these mechanisms would not be useful.
B. Law
As norms exclude legal commands, it is helpful next to examine the rules of corporate law. To lend some greater precision to this endeavor, I will employ Hohfeldian terminology. 0 Turning to corporate law, the corporate form creates, in Hohfeldian terms, the following three principal legal relations. First, it vests in the directors powers with respect to the corporate property in relation to third parties, such as the power to accept an offer by a third party to purchase the property. 5 Second, it vests in shareholders the power to replace the directors, as well as some governance powers, such as the power to change the by-laws or to approve a charter amendment or merger proposed by the directors. 6 Third, it vests in shareholders rights vis-A-vis the directors and imposes correlative fiduciary and statutory duties on the directors.
"
This description is, of course, highly simplified. It leaves out many important details and important features, such as limited liability-a Hohfeldian no-right by corporate creditors to seek payment from shareholders-that do not relate to the internal affairs of a 28 corporation. To some extent, these omissions are addressed later in this Article. At this point, however, I would like to make two observations. First, the creation of powers is a crucial formal feature of the corporate form. The corporate form establishes the powers of directors over corporate property and the power of shareholders to replace directors. As the Hohfeldian distinction between rights and powers highlights, powers contain an inherent discretionary element, the exercise of which is not governed by law. 29 power, law does not thereby prescribe how this power is to be exercised.' This implies that when a power is or is not exercised, the law that established the power and something else that determines its use necessarily interact. One issue I will address is whether this "something else" can be profitably categorized as norms.:" Second, the three principal legal relations created by the corporate form are substantively linked as they all concern the regulation of centralized management. By obtaining powers over the corporate property, directors have the legal ability to run the corporation's affairs. This power can be regulated by circumscribing its extent (through direct limits on directors' powers), by circumscribing the manner in which it is exercised (through duties), and by preserving shareholders' options to override specific decisions or to divest certain directors of their power altogether (through shareholder governance powers and their power to elect directors). The main aim of these legal rules, and the ultimate issue in structuring a public corporation, is to give managers the ability and the incentives to run the company in the interests of the shareholders. 3 Another issue I will address is whether norms play a significant role in this scheme. 3
II. INCENTIVES, NoRMs, AND LAW
The effective management of a public corporation requires the separation of ownership and control. Multiple, dispersed shareholders cannot themselves make the many day-to-day management decisions that it takes to run a public company. The corporate form solves this problem by delegating the power to manage the company to the board of directors, which further delegates the power to the corporate officers." ' The resulting separation of ownership and control, however, creates an agency problem: since managers do not own all of the corporation's equity-indeed, they often own only a trivial portion-"W This is also true for rights. The law may give you a right, but it does not tell you whether you should enforce it or not. If one takes into account that rights are not automatically enforced, actions that infringe on a Hohfeldian right (Y stepping on Xs property) really confer a Hohfeldian power (Xmay elect to obtain damages from Y). their interests diverge from those of the shareholders as a group.3 The main issue in corporate governance is therefore to create incentives for managers to run the company in the interest of shareholders. I will refer to managers who run the company in this fashion as "well-performing" or "high-quality" managers and executives.
The incentive structure that affects how well a manager will perform is complex. In this Part, I first classify the incentives into six substantive categories. The first three categories include incentives that are internal to corporate law: incentives related to compensation, job preservation, and the corporate liability regime. The remaining three categories include incentives that are largely external to corporate law: incentives related to future employment, social status,
36
and internalized incentives.
35 Unlike principals in a standard agency relationship, shareholders of a corporation cannot themselves exercise power over the property of a corporation or give their agents binding directions on how to exercise such powers. This lack of shareholder powers is not a necessary consequence of granting operational powers to the board (centralized management). Even if the board has operational powers, shareholders could retain the power to give operational directions to the directors. In fact, the board of directors generally delegates its day-by-day operational powers to the corporate officers, but nevertheless retains the power to give directions to the officers. Id. at 354 (noting that the typical delegation of power is not absolute). Although there are various theories that may justify the fact that shareholders lack the power to give operational directions to the board, see, e.g., id. at 359-63 (suggesting that one problem of shareholder voting is "cycling"), in my view, the lack of shareholder operational powers is largely trivial and, to the extent it matters, probably inefficient. Even if shareholders had the power to make operational decisions, this power would rarely be exercised. Running a company takes information, expertise, and the ability to react quickly to developments; it is a task for which dispersed shareholders are ill-suited. Being rationally aware of their own limitations, shareholders will generally leave the job of running the company's operations to the professional managers.
More important than the lack of operational powers are the limits on shareholder governance powers. Shareholders, for example, cannot, without board approval, change governance provisions in the certificate of incorporation, see DEL. CODE ANN. 36 The principal incentive structure discussed here is the one bearing on managers who make operational decisions. Other pertinent incentive structures include the ones bearing on outside directors and on shareholders with respect to governance decisions that in turn affect the incentive structure bearing on managersfor example, decisions to set the compensation scheme or to oust managers. These latter structures are discussed in the context of managers' incentives.
A. Compensation-Related Incentives
The compensation structure for managers can provide them with important incentives. If well-performing managers receive greater compensation than non-well-performing managers, incentives for high-quality management are enhanced.
On the other hand, compensation can also create "perverse" incentives to perform less well-for example, by rewarding managers who engage in expansions and diversification that reduce company value. 7 Compensation-related incentives can be created through a plan that promises greater benefits to managers who perform in a certain manner. In the United States, such incentive compensation plans usually take the form of bonus plans, in which managers are promised a certain extra payment if they meet specified performance targets (thus creating incentives to meet these targets),3 or stock option plans, in which managers are awarded stock options or similar financial products that increase in value as the company's stock price increases (thus creating incentives to increase the company's stock price).)' In addition to these plans, the possibility that well-performing managers will receive future raises in their compensation can provide incentives for high-quality management.*
B. Job-Preservation-Related Incentives
The desire of managers to retain their jobs, or, at least, not be forced to depart, is another important element in the incentive structure. 4 ' If bad performance leads to a higher probability of a forced departure, managers will have incentives to perform well.
Corporate law provides several mechanisms by which managers can be ousted. Shareholders can precipitate an ouster through a traditional proxy contest in which they elect a rival management team.
4 2 A raider can acquire the company and fire managers." Or outside directors, prompted by shareholders or on their own initiative, can oust the incumbent managers. 44 Here, as well, it is conceivable that incentives may be perverse. If, for example, the stock of companies run by well-performing managers who invest in long-term projects is systematically undervalued, the fact that such companies may become attractive takeover targets could create incentives against value-enhancing, long-term investments.
4 5
C. Liability-Regime-Related Incentives
Corporate law imposes on managers the fiduciary duties of loyalty 46 and care as well as other statutory obligations.
If managers violate their duties, shareholders can enforce their rights through a lawsuit, resulting in potential monetary liability and other unpleasantries. Managers thus have incentives to comply with their duties. Moreover, to the extent that the scope of management's duties is uncertain or such duties are imperfectly enforced, managers have incentives to avoid taking actions that, while in fact not violating their duties, entail the risk of a lawsuit. 47 
D. Future-Emplayment-Related Incentives
Another reason why a manager may perform well is that she is concerned about her future employment opportunities. 4 performing manager may find that she is forced to leave her present position and must look for another one. And even if not forced to leave, a manager may want to depart voluntarily to get a better job.
To the extent that a manager's future employment opportunities are related to how well she performs in her present job, concern over such opportunities creates incentives for high-quality management.
E. Social-Status-Related Incentives
The way in which a manager runs her company may also affect her power, prestige, and status. For example, a manager of a wellperforming company may earn various forms of public recognitionsuch as being described as "it]he best CEO on Earth""' or as running one of "America's Most Admired Companies"5'-and become more powerful. Similarly, most managers would be embarrassed if their companies became entangled in major scandals. As many managers value power, prestige, and status, and want to avoid embarrassment, social-status-related incentives may affect theirjob performance.
F. Internalized Incentives (a.k.a. Preferences)
Finally, internalized incentives affect how a manager runs her company. A manager, for example, may work hard because she enjoys it or would feel guilty if she did not. Another may, for similar reasons, run the company in a socially responsible manner. Yet a third may run the company to indulge in her preference for foreign travel and luxury hotels.
Internalized incentives are ultimately a form of preferences. Some managerial preferences may be consistent with, and conducive to, running the company well. Many other managerial preferences, however, detract from having the company run well. The other incentives described above can then be used to align shareholder and manager interests. As this brief sketch demonstrates, multiple types of incentives influence managerial behavior. The various types of incentives have different relations to corporate law. Liability-regime-related incentives derive directly from rights created by corporate law. I will therefore not further discuss their relation to norms, which exclude legal commands, even though norms may reinforce liability-regime-related incentives.
Similarly, compensation-related and job-preservation-related incentives derive from the power structure established by corporate law: the power of directors to run the company, which includes the power to select and compensate officers, and the power of shareholders to elect directors. With respect to these incentives, therefore, corporate law and something else interact. In the next Part, I will analyze whether this "something else" is norms.
The remaining incentives lie largely outside the scope of corporate law. Future-employment-related incentives would appear to be driven primarily by third-party self-protective enforcement and thus do not constitute norms. Social-status-related incentives, on the other hand, are strongly related to third-party punitive enforcement; likewise, internalized incentives may well include internalized norms. The relation of norms to these incentive mechanisms is more fully explored in Part IV.
III. NORMS AND CORPORATE POWERS
This Part addresses whether norms affect the two incentive structures relating to the powers created by corporate law: executive compensation-related to the board's power over corporate property-and job preservation-related to the board's power over corporate property and the shareholders' power to replace directors.
The principal focus of my analysis is on whether norms affect the manner in which boards design the executive compensation system. Executive compensation falls, to a large extent, in the power domain of outside directors who, unlike the corporate officers who serve on the board of their company, often have no substantial financial interest in either the fortunes of the company or in retaining their board seats. Moreover, in the area of executive compensation, fiduciary duties impose few, if any, meaningful constraints on outside directors." Given the absence of strong financial incentives and of liability concerns, norms may well influence how outside directors design the executive compensation scheme.
I first describe several common practices in the compensation of U.S. executives. Then, I consider whether "norms" account for the prevalence of these practices. After discussing executive compensation, I briefly address the relation between norms and director replacement.
A. Executive Compensation
In examining the compensation scheme for the top managers of publicly traded U.S. corporations, it is easy to identify numerous patterns: top executives earn a lot, with the CEO earning the most; the overall compensation scheme has several components, including a fixed salary, a bonus plan, and a stock option plan; compensation is negotiated between the executive and a compensation committee; "golden parachutes" protect top executives against hostile takeovers; and so on.
It would not be an efficient use of space to provide an exhaustive examination of each of these patterns. Thus, for purposes of this Article, I limit my discussion to two patterns, chosen because of their economic significance and because they are not, to the same extent, present in public corporations in other industrialized countries: the high overall compensation levels and the common use of stock options to remunerate executives. Top executives in U.S. public companies earn a lot. This is true in absolute terms as well as in comparison to salaries of workers, of top executives in other countries, and of top U.S. executives in the past.
Consider the following data. In 1997, the median total compensation for a CEO exceeded $3 million. 4 Between 1992 and 1998, CEO compensation more than doubled while total employee compensation increased by only 20%.'5 By 1998, CEOs of large companies received compensation that was 419 times as high as the compensation of their labor force." In the not-so-distant past of the early 1980s, that ratio was only 42 to 1.5' Foreign executives do not earn nearly as much as their U.S. colleagues. In the mid-1990s, CEO compensation in the United States was about twice as high as the compensation received by CEOs of similar German, British, or French companies.5 8 These cross-country differences are particularly evident when a foreign company acquires a U.S. company. When the German company Daimler-Benz acquired Chrysler in 1997, for example, the top five Chrysler managers together earned $50 million, while the top ten Daimler-Benz executives made a measly $11 million." That managers of large companies earn high wages is not remarkable. Why U.S. managers should eam quite as much as they do, so much more than they did in the past, and so much more than their counterparts in other countries do, however, may be less obvious.
Commentators have proposed various explanations for the level of executive pay. For some, the high level of executive pay is purely the result of market forces; companies competing for rare executive talent raise the compensation level for the chosen few.60 Consistent with market for corporate control and the substantial discretion of directors to block unsolicited takeovers may make golden parachutes a desirable component of a compensation package. 4 The Boss's Pay, WALL ST.J., Apr. 9, 1998, at R13. fact that executive salary levels differ across countries; the influence of the CEO over board members may differ systematically from one country to another.6 On the other hand, the CEO domination theory does not explain why U.S. salaries have risen so sharply over the last ten years. During this period, by all accounts, investors have become more powerful and managers have become correspondingly less powerful, suggesting that the degree of overcompensation should have declined .
Mark Loewenstein provides at least a partial answer to both the presence of cross-country differences in pay and the recent surge in U.S. compensation levels. He argues that both phenomena are due jointly to the common use of stock-price-related compensation in the United States and the substantial increase in stock prices of U.S. companies. 9 Indeed, while average salaries and bonuses have doubled from 1980 to 1994, the value of option grants has risen by almost 700%.69 This, of course, just shifts the focus of the inquiry to why stock options are more prevalent in the United States than in other countries-a topic I take up in the next Part. But even after taking account of the effect of stock options, a substantial gap remains between U.S. and non-U.S. compensation levels. According to a recent study, even ignoring stock options, executive salaries in the United States are twenty percent above those in the United Kingdom and more than twice those in France.
7 0 Yet if overall compensation were equivalent, one would expect the non-stock-option component 66 in the compensation of foreign executives to exceed substantially the non-stock-option component in the compensation of U.S. executives. Cultural and regulatory factors have also been used to explain cross-country differences. Reportedly, for example, "cultural" and "social" reasons prevent Daimler-Benz executives from raising their compensation to Chrysler levels. 7 ' Also, high marginal tax rates in Europe and Japan may impose a "tax obstacle" to high salaries. 72 It is noteworthy, in this regard, that nontaxed perquisites is the only category of pay in which European CEOs outpace their U.S. counterparts" and that the surge in U.S. compensation levels coincided with a substantial decline in marginal tax rates.
74
Finally, the availability in the United States of information on executive compensation practices, which exposes the high compensation of other CEOs, may have caused a ratcheting up effect in U.S. compensation levels. 5 It is well established that compensation committees and their expert consultants consider compensation levels at peer companies in setting their own scheme.b On one hand, compensation data from peer companies may provide only information about the market rate for CEO services. 77 On the other hand, boards and executives may look to such data for other reasons, such as "keeping up with the Joneses ' "' or obtaining ammunition to justify further pay increases.
In either case, such a process arguably produces strong pressure to raise salaries in companies whose executives earn below average compensation levels without, one 71 Andre, supra note 16, at 161 n.460. ;, Spe lacobucci, supra note 52, at 511 (noting that the discovery of higher pay by a comparable company may force a lower-paying company to raise salaries or risk losing its executive); Loewenstein, supra note 66, at 7 (noting that relying on pay surveys accommodates firms' important motivational, recruitment, and retention concerns).
7, Thomas & Martin, supra note 67, at 1041. lacobucci, supra note 52, at 510. Commentators attribute the recent increase to several developments. In 1993, the tax law was changed to disallow deductions for executive compensation in excess of $1 million unless the compensation was performance-related. 7 Moreover, investors pushed to make executive compensation more sensitive to performance. 88 they are relatively objective and nonmanipulable,8 and that they are easy to design and understand.
9°
Stock options also have the perceived benefit of not resulting in an accounting expense if they are not "in the money" when awarded." Moreover, proponents of the CEO domination theory argue that stock options assist managers in camouflaging the fact that they receive excessive compensaton.2
Options have indeed increased the performance sensitivity of executive pay,'" although some commentators doubt that they have resulted in improved performance."-Commentators have also argued that so-called indexed or performance stock options-the exercise price of which is adjusted for changes in a broad market index or a more narrow industry index-would create superior incentives to regular stock options. At least up to now, however, such options are rare-possibly because, unlike regular options, they would result in an accounting expense when exercised." (positing that indexed stock options "result in more efficient incentive contracts"); Stabile, supra note 38, at 274 ("[E]quity theory tells us that for options to function as a means of incentive, compensation received from them must be truly related to performance.... ."); Bebchuk & Walker, supra note 63. G Murphy, supra note 80, at 17 (finding that only one of over 1000 firms in the sample used indexed options); Stabile, supra note 38, at 277-78. In the United Kingdom, by contrast, the use of regular stock option plans has declined in favor of stock-based performance plans based on relative stock price performance. Murphy, Finally, stock options are much less common at non-U.S. companies.9
Until 1996, for example, no German company had awarded stock options to its executives. 98 Stock options are also an immaterial component of managerial compensation in Argentina, Australia, Belgium, Italy, Japan, Mexico, Spain, Sweden, Switzerland, and Venezuela." And even in countries in which stock options are used-such as Brazil, Canada, France, Hong Kong, the Netherlands, and the United Kingdom-they account for a smaller percentage of CEO compensation than they do in the United States. .... As explanation, commentators have cited legal uncertainty,'O' unfavorable tax laws,°2 cultural factors, 0 3 labor opposition,W 4 and the presence of alternative incentive devices.
0°5
Even outside the United States, however, the use of stock options is gradually increasing l " '
Norms and Executive Compensation
Whether any pattern of behavior is attributable to norms depends on the factors that account for that behavior. To the extent that high pay and options are market-driven devices to attract and provide incentives to top executives, or are responses to tax laws or accounting rules, economic and regulatory incentives," 7 rather than norms, would explain these features. To the extent CEO domination of the board accounts for high compensation levels and the use of regular stock options, however, a further analysis is necessary to determine whether norms contribute to the ability of a CEO to dominate the board. The principal factor enabling CEOs to dominate boards is undoubtedly the dispersion of shareholdings that gives rise to the separation of ownership and control. The collective action problem makes it difficult for dispersed shareholders to monitor management and thus creates a power vacuum that a CEO may fill. Thus, the potential for CEO domination results from the underlying economic ownership structure of public companies.
Moreover, CEOs have stronger economic incentives to pursue board domination than do many outside directors to resist domination. CEOs prefer deferential boards to assure board approval of CEO-favored policies in general and policies in which the CEO has a personal stake, such as executive hiring and compensation, in particular. CEOs can therefore be expected to invest time and effort in dominating boards. CEOs are helped on this front by the fact that they are more knowledgeable about corporate affairs than outside board members and that they typically receive automatic support from subordinate officers who occupy board seats. Outside directors, by contrast, have low financial stakes in the company or in retaining their board seats, are less knowledgeable about corporate affairs, and have no natural body of fellow directors on whose support they can count. Accordingly, they can be expected to invest little time and effort in resisting CEO domination.
A related factor contributing to a CEO's ability to dominate boards is the legal regulatory structure that grants incumbent board members exclusive access to the proxy machinery for board elections and highly preferred access to the corporate treasury to fund election expenses. This structure contributes to the largely self-perpetuating nature of corporate boards, in which incumbent board members propose the slate of directors and shareholders usually elect the incumbent board's nominees. Thus, once in control of the board, a CEO can relatively easily retain control by assuring the selection of allies to the board or even by having an occasional antagonist removed from the board.
Financial Accounting Standards Board, a nongovernmental body, it is SEC rules that require companies to abide by these standards. See, e.g., SEC Regulation S-X, 17 C.F.R. § 211).2-42(c) (2000) (requiring the accountants' report to opine on the consistency of financial statements with generally accepted accounting principles).
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While these economic and legal factors may well account for the prevailing degree of CEO domination, Bebchuk and Walker also suggest that norms of reciprocity, authority, and similarity ' constrain outside board members from scrutinizing executive compensation awards.
But even though norms of that sort may well be held among outside directors, their significance to executive compensation is limited. For one, these norms do not ipso facto result in high compensation awards. If, for example, outside board members were selected by shareholder groups, earned moderate income, and looked to a director with a large equity stake in the company for guidance, norms of reciprocity, authority, and similarity could well result in increased scrutiny of compensation awards. It is only if the CEO selects board members, who tend to earn high income, that norms of reciprocity, authority, and similarity reduce such scrutiny.
Second, an important fact in increasing compliance with such norms is the ability to select persons as directors who subscribe to these norms. Thus, if these directorial norms exist, it may not be so much that outside directors abide by them because they are outside directors, but rather that outside directors are selected as outside directors because they abide by them.
In both of these respects, therefore, the relation between norms and executive compensation depends on the process through which outside directors are selected, and specifically on the relative influence of the CEO and shareholders in this process. And economic and legal factors, rather than normative ones, largely determine this relative influence.
A stronger argument for the influence of norms, also advanced by Bebchuk and Walker, is that an "outrage constraint" limits the compensation awarded to CEOs. l '0 What accounts for this outrage constraint is that outside directors are reluctant to approve a compensation plan that would embarrass them or compromise their reputations."' Even with respect to this outrage constraint, however, norms with respect to U.S. compensation awards seem, in 108 Bebchuk and Walker also argue that questioning CEO compensation runs counter to the "support or fire" model of the board. It is, however, unclear whether this model is a social norm or just a description of how rational outside directors act. See Bebchuk & Walker, supra note 63 (suggesting that a reluctance to challenge the CEO may reflect a logical conclusion that little can be gained from doing so). international comparison, weak. Thus, it has been argued that social and cultural norms constraining mega-compensation kick in much earlier in Europe than in the United States. For instance, DaimlerBenz claimed that social and cultural reasons precluded it from raising the salaries of its top German executives to U.S. levels."' To sum up, plausible arguments can be made that norms have some impact on executive compensation. A CEO may use norms of reciprocity, authority, and similarity, to which outside directors subscribe, to obtain higher compensation, and a counterveiling outrage constraint may limit how much compensation outside directors are willing to grant to a CEO. Even in this area, however, economic and legal factors predominate. To the extent that CEOs indeed dominate boards, this is principally due to the economic reality of share dispersion, the incentive disparity between CEOs and outside board members, and the legal regulatory structure that contributes to self-perpetuating boards.
B. Director Replacement
While norms have some role in executive compensation, their relative significance for shareholder decisions to replace directors is negligible. ' " For one, the legal regulation of shareholders' powers is much more detailed than the broad delegation of operational powers to management. Legal rules, for example, circumscribe shareholders' power to replace directors by regulating whether shareholders can replace directors without cause, regulating whether shareholders can convene a shareholders meeting or act outside of a meeting, and limiting the length of a director's term. They give boards the power to implement poison pills without the approval of shareholders and have sanctioned pills that, unless redeemed, pose economically insurmountable barriers to a hostile acquisition."' At the same time, legal rules deny boards the power to adopt "dead-hand" pills that can only be redeemed by directors that were incumbents at the time of a hostile bid," 6 and they impose a set of special fiduciary duties that directors have to comply with when faced with a proxy contest or a hostile tender offer.
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Within these legal constraints, economic factors largely determine actions by shareholders, challengers, and incumbents. Proxy contests, for instance, rarely result in a change of control"" because waging a proxy contest is costly;" 9 because challengers are not reimbursed for the contest's expenses unless they obtain control, whereas the company bears the incumbent's expenses regardless of the outcome;
20 because the gains a challenger may obtain from increasing firm value through traditional proxy contests are limited;' 2 ' and because shareholders are rationally suspicious of a challenger's motives in waging the proxy contest. 121 In principle, challengers can benefit from the contest in two ways: by increasing the value of their existing equity through, say, improved management or by obtaining private benefits from controlling the company. Bebchuk & Kahan, supra note 119, at 1091-93. Since challengers' existing equity stakes are often small, the benefits they would derive from raising the value of the company is limited.
1 Challengers, at least implicitly, chose to seek control through a traditional
Norms have arguably been more important in the past. Bob Cooter and Mel Eisenberg have suggested that the failure of blue-chip corporations, prior to the mid-1970s, to make hostile tender offers is attributable to norms.'2 ' I have not investigated this assertion and have some reservations about its historical accuracy. But whatever the historical truth, the fact that norms may have been significant in the past does not indicate that they are significant today. Indeed, Cooter and Eisenberg do not claim that norms constrain or, for that matter, induce hostile bids today. 2 ' At least in the present, therefore, there is no substantial role for norms in the area of director replacement.
AT. NORMS AND EXTERNAL INCENTIVES
In this Part, I examine the relation of norms to two aspects of the incentive structure external to corporate law: social-status-related incentives and internalized incentives.
Rules that are sanctioned through a heightened or lessened social status lie at the core of many norm definitions. Bad gossip, for example, is a major norm enforcement device that Ellickson identifies in a close-up study of dispute resolution in Shasta County./z And McAdams's theory specifically ties norm compliance to social esteem.-' 6 Moreover, the content of rules enforced through the proxy contest rather than through a hostile bid. A traditional proxy contest is relatihely more attractive for challengers motivated by private control benefits, while a hostile bid would be relatively more attractive for challengers motivated by increasing company value. See Steven Lipin, More Potent Weapons Dwell in Takeover Arsena4 WALL ST. J., Sept. 7, 1995, at C1 (noting shareholder reluctance to vote for a change in control without an accompanying bid for the company's shares). Moreover, most high-quality managers would rather make better use of their time-including running their own companies and having them stage hostile bids-than institute a traditional proxy contest. That a manager is participating in a proxy contest just sends a negative signal about her quality.
)-Cooter & Eisenberg, supra note 1, at 1718. 'A In contrast, Henry Hansmann suggested to me that there is a present-day norm of productivity that contributes to hostile takeovers. While I agree that productivity is %alued in present-day society, I am less sure that it is valued as a norm-that is either enforced by third parties bestowing social status on productive members of society or that has become an internalized value-or an ideology-that is based on the belief that one becomes richer by being more productive and on materialistic preferences where financial wealth becomes relatively more important to increase one's utilities. Even to the extent that productivity is a norm, I am uncertain how much it contributes to hostile takeovers.
U. See ELLICKSON, supra note 3, at 214-15 (describing the practice of spreading truthful negative gossip to pressure cattle trespassers into proper future conduct).
-",, See McAdams, supra note 2, at 355-75 (presenting an esteem theory of norms).
bestowal or withholding of social esteem may well have become internalized. If obtaining social esteem or corresponding internalized preferences significantly affected the overall quality of managerial performance, norms would be an important element in the incentive scheme.
A. Social-Status-Related Incentives
A conclusive determination of how much the desire for social esteem contributes to managerial quality must await a carefully executed empirical study. My hunch, however, is that it is not much. For one, relative to compensation and job preservation, the desire for social status provides only a weak motivating force for managers. In addition, social status depends on factors other than what the manager does, such as the quality of the executive's communications department, the executive's personality, appearance, and so on. Most importantly, social esteem can accrue to managers for many different types of actions, some of which may even be negatively correlated with high-quality management. A manager, for example, may increase her esteem by devoting her time to public causes,' 27 running a "cool" company, 12 getting an unusually high salary, introducing innovative products," or selling expensive watches.1 3 ' That there are many ways for managers to enhance their social status, however, does not make social status a more important explanatory variable for managerial behavior. Rather, it means that the motivating force of social status gets diluted. Social-status-related incentives are therefore unlikely to be a substantial factor affecting the overall quality of managerial performance. A somewhat stronger argument can be made that concern for social status motivates outside directors who, as mentioned, have less of a direct stake in the fortunes of the company. Mel Eisenberg has recently argued that outside directors, who once passively followed the direction set by the CEO, now adhere to a new norm that requires that they exercise greater care and actively monitor senior executives.' While I agree with Eisenberg that monitoring by outside directors has increased, active monitoring by outside directors has not, so far, become regular practice. Moreover, monitoring by outside directors is likely to have increased, to the extent it has, for reasons unrelated to the desire for social esteem. These reasons include the growing importance of institutional investors with significant voting power and professional ties to outside directors and legal rules providing incentives to companies to put more outside directors on their boards. To be sure, the desire for social esteem, including esteem from institutional investors, may also motivate individual outside directors. Overall, however, my guess is that the desire for social esteem from those who desire an active board and from those who prefer a passive board largely cancel each other out, contributing to an uneven practice of some active directors, some passive directors, and many in-between ones.
B. Internalized Incentive5
A final argument I address here relates to the conjecture, recently voiced by Lucian Bebchuk and David Walker, that it is unnecessary to provide incentives for executives to expend effort since "U.S. CEOs are more likely to be workaholics than shirkers."133 Assume that Bebchuk and Walker are correct that U.S. executives are hard working not only because they stand to derive strong financial gains from business success, but rather because they enjoy, or at least do not dislike, hard work., 4 This raises the question of why managers have this preference.
For one, not every preference for hard work can be attributed to '" Eisenberg, supra note 9, at 1278 (describing the change in corporate governance models from a "managing board" to a "monitoring board"). This norm would obviously not be consistent ith the CEO domination theory advanced by Bebchuk and Walker in the context of CEO compensation.
See supra text accompanying notes 63-67.
) Bebchuk & Walker, supra note 63. H4 Even if Bebchuk and Walker are correct, the other elements of the managerial incentive structure would remain necessary to assure that managers work hard to pursue shareholder interests rather than their own. See Murphy, supra note 89, at 721 (arguing that many managers value corporate sunrival over value maximization); Perry & Zenner, supra note 40, at 142-44 (reviewing studies that suggest that managers make acquisitions in order to raise their salaries).
norms. Some executives, for example, may have a biological or psychological predisposition towards working hard that is unrelated to norms. Others, by contrast, may have internalized a neo-puritan work ethic, in which hard work is a source of social and self-esteem. This latter group can be said to have a normative internalized incentive for hard work.
It is plausible that persons who subscribe to such a norm of hard work are overrepresented in managerial ranks. In principle, two different explanations could account for this. First, working as a manager may instill a norm of hard work.
13 5 In other words, being a manager causes one to subscribe to a norm of hard work. Hard work would then be a true managerial norm. Second, the managerial selection and self-selection process may lead persons who already subscribe to that norm to become managers.
A managerial career would appeal more to persons who like hard work, and those who like hard work are more likely to succeed in it-just as persons who are tall are more likely to try becoming, and to succeed as, professional basketball players. The chain of causation runs in the other direction: being hard working causes one to become a manager. Though hard workers are prevalent among managers, there is no special managerial norm of hard work.
To be sure, even if the second explanation is correct, as I believe it largely is, it is necessary for there to be a sufficient supply of hard workers in the population at large. Norms, which affect that supply, thus have some significance (comparable to the factors of genetics and nutrition in affecting the supply of tall persons who may become basketball players). The key factor, however, is the non-normative managerial selection process that results in the hiring and promotion of hard workers. Thus, even to the extent that an internalized norm of hard work is an important aspect of the incentive scheme, nonnormative factors would largely account for the presence of hard workers in managerial ranks.
CONCLUSION
Using norms to analyze the corporate structure requires first a 13 See, e.g., Cooter & Eisenberg, supra note 1, at 1727 (discussing corporate 'education," which occurs "when the firm voluntarily undertakes programs... that communicate the firm's norms to its agents"). 136 See id. at 1727-28 (noting that screening and monitoring are two methods in which organizations can employ managers who adhere to norms). more precise demarcation of how far the concept of norms extends. Obviously, the further one stretches that concept, the more important norms become. By the same token, however, the further one stretches the concept of norms, the less useful it becomes as an analytical tool. Definitions of norms that include rules that a third party enforces to protect herself-rather than to punish those who violate, or reward those who comply with, a rule-are better analyzed using traditional economic models. Including such rules in the scope of norms would stretch the concept of norms beyond its useful boundaries.
More narrowly, and in my view more properly, defined, norms play a limited role in the corporate governance of contemporary U.S. public corporations. Specifically, norms may affect the executive compensation structure by imposing an "outrage constraint" on grossly excessive awards and by making it somewhat easier for CEOs to dominate boards. An internalized norm of hard work may reduce managerial proclivities to shirk. Even in these respects, however, nonnormative factors largely account for the fact that managers and outside directors who subscribe to the relevant norms hold their respective positions.
Arguably, norms were once more important in the United States, and they may remain more important in other countries. Many norms scholars suggest that norms tend to be most significant in regulating relations in small, socially cohesive groups. To this one may add that the potential for norms compliance is greatest when more high-powered incentive devices are absent. Viewed in this light, the modem public corporation in the United States does not lend itself to norms governance. The relevant decisionmakers in these corporations-managers, outside directors, and shareholders-are not as such members of small and socially cohesive groups, and at least managers and shareholders have substantial financial stakes in how a corporation is run. Maybe, in the days of yore, these groups were smaller and more cohesive, stock options were absent, and hostile takeovers were rare. Maybe then, gentlemen dominated corporate America and enforced on each other the rules of corporate chivalry, and maybe such gentlemen are still powerful in other countries. But whether we like it or not, small, socially cohesive groups are gone from U.S. public corporations and high-powered incentives are here to stay.
In the lead article for an earlier symposium on law and norms, Robert Ellickson, one of the foremost norms scholars, predicted:
